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Via Electronic Mail and U.S. Mail

Judge Michael J. Melloy

U.S. Court of Appeals for the Eighth Circuit
United States Courthouse

111 Seventh Avenue S.E., Box 22

Cedar Rapids, lowa 52401-2101

Michael Melloy(@ca8.uscourts.gov
TXvNM141(@ca8.uscourts.gov

Re:  State of Texas v. State of New Mexico and State of Colorado
Supreme Court Docket No. 141 Original — Contracts for Review

Dear Special Master Melloy:

This letter is on behalf of the State of Texas (Texas) and the United States (U.S.).
Attached are copies of the 1937 repayment contracts between the United States and,
respectively, the Elephant Butte Irrigation District (EBID) and the El Paso Water
Conservation Improvement District No. 1 (EP1). These are the “Downstream Contracts™ that
were referred to in the Supreme Court’s March 5, 2018, opinion in the above-referenced case.
It is our understanding that no party objects to our providing these contracts to you as you had
requested. Although you may already have a copy of this document since it was appended to
Mr. Grimsal’s Report, we have also attached a copy of the 1938 agreement between EBID
and EP1.

It is our understanding that New Mexico intends to provide you with numerous
agreements that pre-date the 1937 repayment contracts. These documents were neither
referred to by Mr. Grimsal nor, in any way, referred to by the Supreme Court. Accordingly,
they cannot be what the Court referred to when it referenced Downstream Contracts.
Moreover, all of those agreements were superseded with the execution of the congressionally
authorized 1937 repayment contracts. As a consequence, Texas and the U.S. object to New
Mexico’s production at this time and in this manner.

Very truly yours, %
/

tuart L. Somach.,
Counsel of Record
State of Texas
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Symbol Ilr-98L

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

RIO GRANDE PROJECT, NEW MEXICO-TEXAS

Contract between the United States and the El Paso County Water
Improvement District No. 1 adjusting construction charges and for other

PUrPOSes.

This agreement made this 10th day of November, 1937, under the pro-
visions of the Act of June 17, 1902 (32 Stat. 388) and acts amendatory
thereof and supplementary thereto, and especially the statutory provisions
(quoted in Article 3 hereof) relating to the Rio Grande project and con-
tained in the Bureau of Reclamation part of the Interior Department Appro-
priation Act, fiscal year 1938, approved August 9, 1937, (Public No. 249,
75th Congress, lst Session), all said acts being hereinafter comprehen-
sively referred to as the Reclamation Law, by and bebween the United
States of Amevica, acting for this purpose by and through Oscar L. Chapman,
Assistant Secretary of the Interior, and the EL Paso County Water Improve-
nent District No. 1, an irrigstion district duly organized and existing
under the laws of the State of Texas.

WITNESSETH That:

Definitions

Article 2. As used hevein the following abbreviated terms mean the
terms set out directly thereafter as follows:

United States - United States of America

Secretary - Secretary of the Interior

District - EL Paso County Water Improvement District No. 1.

Associgtion - EL Paso Valley Water Users' Association.

Contract of June 27, 1906 as amended and supplemented - The following
contracts between the United States and the EL Paso Valley Water
Users' Association and the EL Paso County Water Improvement District

No. 1:

1. Joiot contract with the Elephant Butte Wabter Users'® Associstion
and the EL Pasc Valley Water Users' Association, dated

June 27, 1906.

TX-US_00000002



2. (ontracts with Associstion, dated August 19, 1916, and August 13,
1917.

3. Joint contract with Associsbion and District, dated December 29,
1917.

L. Joint contract with Asscciation and District, dated January 17,
1920.

5. Contrachts with District, dated July 1, 1922, October 12, 1922,
August 2, 1926, July 16, 1928, August &, 1928, September 3,
1929, and Novembsr 2, 1932.

Power Privilege Agreement - Joint conbract between the United States, the
District and the Elephant Bubte Irrigation District, dated May 10,
1928.

Storage system - Elephant Butte Dam and Reservoir and appurtenant works
and the Csballo Dam and Reservoir and appurtenant works.

Power system - Power plants, transmission lines, ebc., constructed or to
be constructed for development of power.

Irrigation and Drainage system - A1l project works except the Storage and
power systens.

Explanstory Recitals

Article 3. Whereas, the Interior Deparitmeunt Appropriation Act, fis-
cal year 1938, under the caption "Bureau of Reclamation", contains the
following provisions in the item for the Rio Grande project, New Mexico-
Texas:

"Provided, That the Secrebary of the Interior is hereby
authorized to enter into a conbract with the EL Paso County
Water Tmprovement District Numbered 1 and the Elephant Butte
Irrigation District of New Mexico by which the districts will
be relieved of the obligatbion of msking payment of the con-
sbruction cost chargesble to the development of power of Elephant
Butte Dam in the amount determined as egquitable by the Secretary
of the Interior in reburn for the conveyance by the said two
districts to the United States of all the districts' right,
title, interest, and estate in the use of said dam and other
project works, including the project water supply, for the
development of hydroeleciric energy: Provided further, That in
such contracts it shall be stated that the use of the dam,
project works, and water supply for power purposes shall not
deplete or inmberfeve with the use theveof for irrigation
purposes: Provided further, That the net earnings of the power
plant and system belonging to the United States and any othex
available revenues shall be applied, until the cost theveof

-
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hag been meb, upon the cost of the power development, including
(1) the cost of power facilities, (2) the amount invested as
herein authorized, in the cost of Elephant Bubte Dam, and (3)
the amount invested by the Bureau of Reclamgtion in Caballo

Dam: Provided further, Thabt after the cost of the power develop-
ment has been met the net esrnings of the power plant aund system
shall be disposed of as Congress may direck.”

Article 4. VWhereas, the District desires to receive (1) the
hereinbefore guoted and alsc (2) the benefits of the provisions of other
acts of Congress relating to the repsyment of charges in reburn for the
conveyance by the District, for itself and the landowners therein, to the
United States of gll the wright, title, interest, and estate of the dis-
trict and its landowners in the use of sald dam and other project works,
including the project waber supply, for the development of hydroelectric
energy.

Now, Therefore, in consideration of the covenants herein contained,
it is agreed between the parties as follows:

District Relieved of Obligation for
Construction Cost Chargeable to Power

Article 5. The eguitsble amount of the construction cost of the
storage system (exclusive of Caballo Dem and reservoir) chargeable o
power development, as determined by the Secretary and accepted by the
District, is $4,2L46,408.39, computed as follows:

Cost of Storage System
(exclusive of Caballo Dem and

reservoir)
Elephant Bubtte Dom and reServoir .c..ceccscoscsss $5,219,663.53
Related features - roads, €LC.  cecrcocsrooscsn 26,7k .86
- $5,556,408.30
Less - Direct Appropriastion
(Non=-reimbursable) Act of
Maxch 4, 1907 (3l Stat., 1357) eeveeveesose.  1,000,000.00

Balance chargesble to power development .... $4,246,408.39

The United States, pursuvant to the provisions of the Interior
Department Appropriation Aet, fiscal year 1938, hereinbefore quoted,
will and hereby does relieve the District of 43.2258 per centum of the
amount herein fixed as the equitable amount of the construction cost
chargeable to power development, or $1,835,54L.00, and will and hereby
does reduce the District's obligation for the repayment of its share
of the construction cost of the project from $6,106,000.00 which the
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District assumed and agreed 4o pay to the United S?aﬁes under the contract
of June 27, 1906, as amended and supplemented, to $4,270,456.00.

Operation and Mainbensnce Cost for Irrigation
and Drainsge Syvsbem, Calendar Year 1937,
Added to Construction Coligation.

Article 6. The nobice issued February 11, 1937, to the District by
the Secretary, pursuant to the provisions of the conbract of June 27,
1906, as amended and supplemented, announcing the estimated cost of
operating and mgintaining that portion of the Rio Grande project irriga-
tion and drainage systen which is ubilized for the benefit of lands with-
in the District for the irrigation sesson 1937 (calendar year 1937), and
requiring the payment of a reservolr or sborage charge for certain lands
is hereby rescinded. In lieu thereof, the District's share of the cost
of operation asnd mgintenance of the irrigation and drainsge systenm
(exclusive of the storage system) for the calendar year 1937, estimatbed
at $156,000 will be added to and shall be paysble with the reduced con-
struction obligation fixed in arxticle 5 hereof. In the event that the
District's share of the schtual cost of operation and msintenance during
the calendar year 1937, as conclusively determined by the Secretary, is
less than the estimabed amount thereof, the excess of estimate over cost
will be credited as a reduction of the construction charge installment
due and payable by the District bo the United Shtabes in the calendar
year 1938; in the event that the District's share of the actual cost is
greater than the estimsted smount, the axcess of cost over estimate will
be added to the construction charge insballment due and payable by the
District to the United States.in the czlendsr year 1939.

Taterest on Consgtruetion Charges Deferred under the
Act of April 1, 1932, as Amended and Supplemented
Added to the Congtruction Obligstion.

Article 7. Pursuanbt to the acceptance by the District of the Act
of April 1, 1932, (L7 Stat., 75), as amended and supplemented, extending
the bime of payment for all or part of consbtruction charge installments
for the years 1930 to and including 1936, the District is obligated to
pay the United States interest charges in the amount of $16,933.4%. The
District agrees to pay such interest charges to the United States herein-
after provided as a part of the adjusted construchtion charge obligation.

Digtrict Assumes Payment of the Adjusbed Counsbruction
Obligation.

Avticle 8. The Districh assmes and agrees to pay the adjusted
construction charge obligation of $4,443,389.4k, being the total of the
items set forth in articles 5, 6, and 7, asbove. It is understood and
agreed that the District has paid ©o the United States construchtion
charges aggregating $1,407,933.85 and will on or before the execubion
by it of this contract, pay, with accrued penslties the balance of
$1,541.75 of the 1936 construction charge installment, due and payable

"
=lles
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on March 1, 1937, and it is alsc understood that the Department of
Justice has paid Lo the Reclamstion Fund on behalf of the Detention
Farm area of 400 scres included in the Texss portion of the project,
the sum of $25,040.00. The aggregate amount of $1,434,515.60 will
be applied to the payment of the adjusted construction obligation of
$h, 13,3894k and the District agress to pay the resiilting balance
of the constructicn charge obligation, viz., $3,008,873.8L, in fifty
equal successive sami-annusl installments, on March 1, and Septem=~
ber 1 of esch year commencing with the first payment due and psyable
on March 1, 1938, and ending with the last payment due and paysble
on September 1, 1962, the installments for 1938 and 1939, however,
being subject to possible adjustment as provided in Article 6 hereof.

Segregation of Project Pepbures for Purposes of Operatbion
and Mainbenance - 1937 and theresfter.

Article 9. The United States will continue the operation and
maintenance of the project unbil otherwise provided. Beginning with
the calendar yeasr 1937, the operation and mainbtenance of the project
will be segregated as (a) operation and maintenance of the storage
system and power system, and (b) operation and maintenance of the
remginder of the project, hereinafiter referved to as the irrigation
and drainage systeam.

Operation and Maintenance of Storage System for Delivery of
Irrigation Waber.

Article 10. For the calendar year 1937, and thereafter during
the pericd of the repsyment of the remaining construction obligation
of the District as fixed in arbicle 8 hereof, the District will pay
to the United States, in lieu of regulsr operation and maimbenance
charges for the storage sysbem, and in lieu of the storage water
rental charge heretofore ccllected for lands nobt designated for pay-
ment of construction charges, a reservoir service charge of ten cents
(10 cents) per acre-foot for each and every acre-foot of water, rea-
songbly necessary for irrigation, made available for the lands of the
District at the turncubs of the Elephant Bubtbe dam, until the Caballo
Dam is completed, thenceforth at the turnouts of the Caballo dam.
Because of the reguirement for the payment of the reservoir service
charge as hervein provided, the provisions of the contracts between
the District and the United Stabes, and of the notice of February 11,
1937, given by the First Assisbant Secretsry to the Districht, . .
requiring the payment of sn annual shorage wabter rental cherge for
the calendar year 1937 of fifty cents (50 cents) per acre for the
total area within the district for lands not designated for commencing
payment of constructlon charges shall be inoperative for the calendar
year 1937, and such annusl storage rentsl charges shall not bhe col-
lected by the United States for subseguent years.

The officer of the Bureau of Reclamsbion in charge of the Rio
Grande project will render on or before October 15, 1937, and on or

=5
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before QOctober 15 of esch yesr therealter, a stabement to the District
of the number of ascre-feet burned cut of the resexvoir for the lands
within the District and the amount due hereunder Lor the then preceding
twelve months, and the District will pay the amount stabed in such
notice on or before the first day of Merch following rendition of the
statement. Payments for such reservoir service shall continue for

each year during the pericd of repsyment of the remsining construction
obligation of the District as provided in Arhicle 8 hereof. For the
year immedistely following the yvear for which the last installment of
‘the adjusted construction obligation is paysble, and for each succeeding
year thereafter, the Secretery will make an equitable debermingtion of
the District's share of the estimsbed cost of operabting and maintsining
the storage system for irrigstion purposes and the amount so debermined
annually shall be included in and combined with the smnusl estimate of
operation and maintensnce of the irrigation and dreinage system and shall
be due and payable at bthe same time gnd in like mammer asg provided in
Article 11 hereof.

Operation and Msintenance for 1938 snd Theveafter
Payable in Advence

Article 11. The period during which the United States continues
after Janusry 1, 1938, to operate and msintein the Rio Grande project
for and within the Disbtrict, will hereinsfter be referred to as the
Government mgintensnce pericd. The Distriet will, during the CGovermment
maintenance pericd, pay to the United States in sdvance the estimated
cost of operating and msintaining that portion of the project, other
than the storage and power sysbems, which is wbilized for the benefit
of lands within the District. Such estimabed cost for the calendar
year 1938 is $156,000, of which the amount of $37,000.00 shall be due
and paysble on or before December 15, 1937, and the amount of $72,900
thereof shall be due and payable on or before February 15, 1938, and
the remainder therecf in the amount of $46,100 shall be due and paysble
on or before July 15, 1938. Each year thersafter during the Government
maintenance pericd the snmugl estimabed cost shall become due and payable
in the following mamner: On ov before September 1, 1938, and on or
before September i of each subsequent calendsr year during the Government
maintenance pericd, the Secretsry will nobtify the District of the amount
of the District's proportion of the esbimsted operstion and maintenance
cost (including all necessary eguipmeni:, mabterials and supplies, proper
overhead and general charges) in operating and meintaining the project
works, other than the storsge and power sysbems, during the calendar
vear next succeeding the year in which the nobtice is given. Such notice
will state the District's chare of such esbimated cost (a) for the first
two months of the calendar year next succeeding, (b) for the five next
succeeding months, and (c¢) for the remaining five months of the caléndar
vear for which notice is given. The amount sbabed for the first two
months of the calendsy yesr shall be due and payable on or before Decem-
ber 15 of the year in which the nobice is given; the amount stated for
the next succeeding five months shell be due and paysble on or before
February 15 of the calendar yesy next succeeding the year in which the

.
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notice is given; and the amount stated for the last five months of the
calendar year shall be due gnd payable on or before July 15 of the
calendsyr year next succeeding the year in which the notice is given.

As soon as practicsble after the close of the calendar year for which
notice of the estimated cost of opergtion and mgintenance is given,

the District will be furnished a stabement of actual cost of such
operation and maintenance and the Districlt's proportionate share thereof,
and any excess of payment upon the basis of estimated costs over actual
costs shall be credited upon the payment due and payable by the District
on July 15 next succeeding such calendar year. If in the opinion of the
Secretary the egsbimate of such operation and maintenance cost appears to
be insufficient to meet the actual cost thereof he shall give notice of
such threatened deficiency and his estimgte of the amount thereof and
the District's share thereof, and the District shall pay to the United
States its proportion of the smount of such deficiency within 15 days
from the date of such notice. Should the District fail o make payment
of any operation and maintensnce charges at the time and in the manner
above provided, the United States will be under no further obligation

to deliver wabter to any land within the District, beyond funds available
therefor.




Distriet to Recelve Credit for Water Rental Collections
from Hudspeth County Conservation and Reclamation District.

Article 12. Pursuant to subsection J of section 4 of the Act of
December 5, 1924 (43 Stat., 703), collections of water rental charges
under the contract bebween the United States and the Hudspeth County
Conservation and Reclamation District No. 1, dated December 1, 192k,
as heretofore or heresfter amended and supplemented, during the calendar
year 1937, and annually thereafter, will be credited to the District's
obliagtions as follows: The District’s pro rata share thereof as con-
clusively determined by the Secretary will be segregated by construction
component and operation and maintenance component as also conclusively
determined by the Secretary. The construction component will be credited
to the payment of the Districtls construction charge installment next due
and payable after the collection of such water rental charge is made
from the Hudspeth District, and the operation component will be credited
to the payment of the District’s operation and maintenance payment next
due and payable after the collection of such water rental charge is made
from the Hudspeth District.

Irrigation use of Project Water Supply is primary Use

Article 13. In carrying out the provisions of this contract the
United States shall operate the Elephant Butte Dam and other project
works connected therewith, including the project water supply for
power purposes so as not to deplete or interfere with the use thereof
for irrigation purposes. The storage works will be operated primarily
for irrigation purposes and water is not to be released from Elephant
Butte reservoir for the development of power except to the extent that
such water may be retained in the Caballo reservoir until needed and
released for irrigation purposes. Water thus intercepted and stored in
the Caballo reservoir shall not be released therefrom in excess of releases
estimated to be reasonably necessary to meet the requirements for irri-
gation purposes, for treaty allowances to the Republic of Mexico as
provided in the treaty proclaimed January 16, 1907 and for flood control
needs. Nothing in this contract shall ever be construed or interpreted
80 as to alter, diminish, or impair the right of project land owners to
such water rights as way be or become appurtenant to their lands under
the Federsl Reclamation Laws and under the original contracts entered
into between the original water users' association on this project and the
United States.

Designation of Areas Subject to Comstruction Charges
No Longer Necessary

Article 1. Because of the change in the relations between the
District and the United States as herein provided regarding the payment
of the adjusted counstruction charge obligation, the parties hereto
hereby rescind the provisions of Article 7 of the contract of December 29,
1917, and similer provisions of later contracts between the District and
the United States, so far as sald provisions require that, from time to
time, as the Secretary may determine that specified areas of irrigable
district lends, not necessarily contiguous, should commence the payment
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of the construction charge of the irrigstion works, he shall render a
statement Lo such effect to the district, designating the areas of
said district lands, stating the amount of the construction charge
payable for such designated areas.

Additional Construction Work

Article 15. The United States will continue with the construction
of the irrigation and drainsge festures of the project, contingent upon
appropriations therefor being msde available by Congress, o the extent
that the District’s adjusted construebion charge obligation will permit.
It is understood thab, if for any reason the total comstruction cost
chargeable to District lands is less than the District's adjusted con-
struction obligation, the District will be relieved of the payment of
such excess through s reductlion to the extent of such excess of the
construction chsrge installments payable at the end of the repayment
period fixed herein, such reductions being spplicable on said cone
struction charge instaliments in the inverse order of due dates.

United States to Perform Work with Contributed Funds

Article 16. Pursuant to the Act of Congress of March 4, 1921 (41
Stat., 1367, 1404} the United States during the Covernment maintenance
period will perform with funds contributed by the Distriet such better-
ment or additiconal maintensnce work on the project as may be deemed
necessary by the District and approved by the Secretary. Before under-
taking any such work the United States will be furnished with the
necessary contribubed funds, in one or more installments as may be
agreed upon, accompanied by a certified copy of a resolution of the
board of direcbors of the District, setting forth the nature of the
work desired and suthorizing its performsnce with such contributed
funds. Upon the completion of the work so suthorized, the District will
be furnished with a statement of the cost thereof, and any unexpended
balance of such contributed funds will be refunded to the District or
applied otherwise as the Dlstrict may direct.

Cancellation of Power Privilege Agreement

Article 17. The District and the United States hereby rescind that
certain Power Privilege Agreement described in Article 2 hereof.

District Comveys Power Interests

Article 18, The District for itself, and its water users and
landowners and for ibts and thelr successors and assigns, does hereby
convey, and grant to the United Stabes all of its and their claims of
right, title, inbterest and estabe, present and prospective in the use
of the Elephant Bubtte Dam and other project works, including the project
water supply, for the development of hydroelectric energy by the United
States: Provided that the use of said dam, project works and water supply
for power purposes shall not deplebe or interfere with the use thereof for
irrigation purposes: and Provided further, That the net earnings of the
power plant and system belonging to the United States and any other avail-
.able revenues accruing to the United States by reason of Government owner-
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ship of the power plant and system shall be applied in accordance with
the provisions of the ltem in the Interior Department Appropriation Act,
fiscal year 1938, as set out in Article 3 hereof.

The validity of the conveyance to the United States as contained in
this Article, is of the essence of this agreement. A contract similar
to this (hereinafter referred to as the Elephant Butte contract) is
being made coincidently with the Elephant Bultte Irrigation District, con=
taining the portion of the Rio Grande Federal Reclamstion project that
lies in the State of New Mexico, and the Elephant Bubte contract contains
an article similsr to Article 18 hereof. Should the conveyance to the
United States in Article 18 hereocf, or in the similar article of the
Elephant Bubbe contrach, ever be held invalid or ineffective in whole
or in part, as 1o either district, or as to any water user or landowmer
or grour of landowners in elther or both districts, the Secretary may,
by notice to the District, terminste this agreement, vwhereupon the rights
and obligation of the partles hereto shall be reinstated, so for as
practicable, as 1f this agreement has nobt been made. Any landowmer of the
district, or any holder of a morbtgage or lien upon lend in the district,
who does not object to the confirmation of this contract by the courts
shall be estopped thereafter to guestion the validity of this conveyance.
Likewise any lendowner of the district, or any holder of a mortgege or
lien upon land in the district, who accepts the benefits of this agree=
ment in the reduced constructiocn installments permitted hereby, shall be
deemed conclusively to have accepbed this agreement and to have acceded
to the conveyance herein made, so far as his land or interest 1s concerned.

Agreed Charges a (Genersl
Obligation of the District

Article 19. The Disgtrict is cbligated Lo pay Lo the United States
the full smounts herein agreed upon according to the terms stated,
notwithstanding any individual default in the payment of any assessments,
tolls or charges levied by the District to secure funds to meet charges
due to the United States.

District to Use ALL Powers

Article 20, All construchtion and operation and maintenance charges
due to the United States hereunder shall be psid as required by this
contract to the proper fiscal officer of the United States. The smounts
due the United States shall he a first charge upon the collections of
said district. The District agrees that it will cause to be levied and
collected all necessary assessments, including a sum to cover (1) any
individual collection delinguency for past years and (2) estimated
individual collection delinguency for the year for which assessments are
being levied, and will use all mwers and resources of the District, in-
cluding the taxing power of the District and the power o withhold
delivery of water, to collect and pay to the United States all charges
provided for in this comtract in full on or before the day that the
same become dus.
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o Water to be Delivered
Without Payment,

Article 21. Pursuant to the provisions of Section 6 of the Act of
Congress of August 13, 1914 (38 gtat., 686) no water shall be delivered
to or for any tract of land receiving water through the project works,
the owner or holder of which shall be in arrears for more than one (1)
year for the payment of any charge for operation and maintensnce, or any
annual constructien charge, and penalties, or any assessments levied by
the District for the purpose of paying construction or operation and
maintenance charges, or who after the beginning of the year 1938 shall
fail to pey in advance the annual operation and mainbenance charges.

Water Users Accepting Benefits of Contract Estopped

Avticle 22. It is understood that the consideration hereof running
o the District is the benefit conferred under the provisions of the Act
set out in Article 3 hereof and of the Acts of December 5, 1924k and May
26, 1926, and that any landowner or water user of the District who accepts
any such benefits under the terms hereof shall be estopped to disclaim
any part of the obligation of the District hereunder. If (a) in any court
action at the instance of the District or any of its officers, landowners
or water users, this contract or any of its provisions are held to be
void, so that in the opinion of the Secretary the contract becomes
substantially incapable of performance, or if (b) in any court action at
the instance of Elephant Butte Irrigation District or of any of its officers,
landowners or water users, the Elephant Butte contract, as defined in
Article 18 hereof, or any of its provisions are held to be void, so that
in the opinion of the Secretary that contract becomes substantially
incapable of performance, the District and its landowners or water users
shall revert to the terms and conditions of the contract of June 27, 1906,
as amended and supplemented with like effect as though this contract had
never been execubed.

Payment of Interest Charges

Article 23. Upon every sum of money reguired to be paid to the
United States by this contract and not paid vhen due, interest at the
rate of six (6) per centum shall be added from the due date until the
date of payment, and the District hereby agrees to pay such interest.

Secretary Arbiter of Questions of Fact

Article 2. Whenever in this agreement an estimate or debermination
of fact is required or any question of fact is left undetermined by the
provisions hereof, the Secretary shall make any and all such estimates and
determinations of fact and decisions upon any and all questions of faet which
may arise hereunder, and the Secretary's estimate, determination or decision
thereof or thereon shall be binding and conclusive upon the parties to this
agreement.
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Access ‘to Books and Reéords.

Article 25, The proper officer or agents of the District shall have
full and free access at all reasonable times to the project account books
and official records of the United States relating to the construction,
acquisition, care, operation and maintenance of the irrigation and drainage
works, with the right at any time during office hours to make copies of,
or from, the same or any of them, and the proper representatives of the
United States shall have similar rights in respect to the account books and
records of the District.

Election and Confirmation.

Article 26. The execution of this contract shall be authorized by
the gualified electors of the District at an election held for that
purpose and thereafiber the District shall prosecute to final decree, pro-
ceedings in a court of competent Jurisdiction for the confirmation of
this contract. The United States shall not be required to proceed under
the terms of this contract until (1) a confirmatory final judgment in
such proceeding shall have been finally rendered, and (2) the Elephant
Butte contract shall have been authorized at an election and confirmed
by the courts of the Stabe of New Mexico. The District shall furnish
the United States certified coples of all proceedings relating to said
election and confirmation proceedings.

Reversion to Contract of June 27, 1906 as Amended
And Supplemented on Failure of This Contract.

Articie 27. 1In the event of a failure of the authorization of
this contract at an election called for that purpose or in confirmation
proceedings subsequently brought, this contract shall be void and of no
effect and the parties hereto shall revert to the contract of June 27,
1906 as amended and supplemented with like effect as though this contract
had never been execubed.

This contract is also not o become effective for any purposes unless
and until the Elephant Butte contract, as defined in Article 18 hereof,
is voted and confirmed and becomes effective.

Provisions of the Contracts as Amended and Supplemented
Shall Remain Effective

Article 28. This agreement is supplemental to the contract of
June 27, 1906 as amended and supplemented, and it is agreed that the terms
and conditions thereof shall remain unaffected by the provisions hereof,
except as they are modified by saild provisions.

Remedies Saved to the United Stabes.

Article 29. The mention of any remedies to the United States herein
or in such contract of June 27, 1906, as amended and supplemented, for
breach of any of said contracits shall not be understood to exclude the
United States from any other remedy which it may have, and it is further

1z

TX-US_00000013



understood that all irights of action for breach of this contract are
reserved to the United States as provided in Section 3737 of the
Revised Statutes of the United States.

Officials Not to Benefit.

Article 30. No Member of or Delegate to Congress or Resident
Commissioner shall be admitted to any share or part of this contract
or any benefit to arise therefrom. Nothing, however, herein contained
shall be construed to extend to any incorporated company, if the con-
tract be for the general benefit of such corporation or company.

IN WITNESS WHEREOF, the parties have hereto subscribed their neme
the day and year first above written.

THE UNITED STATES OF AMERICA

By Oscar L. Chapman .
Assistant Secretary of the Interior

EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO. 1

By T. D. Porcher
President

(SEAL)

Attest: Idus T. Gillett
Secretary
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DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

RIO GRANDE IRRIGATION PROJECT

CONTRACT
Dated November 9, 1937
between

THE UNITED STATES OF AMERICA
and

ELEPEANT BUTTE IRRIGATION DISTRICT

For the
Adjustment ¢f comstruction charges and

cancellation of power privilege agreement.
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COFY Symbol No. Ilr-aa32
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

RIC GRANDE PROJECT, NEW MEXICO-TEXAS

Contruct between the United States and the Elephant Butte
Irrigation District adjusting construction charges and for other purposes.

This agreement made this Gth day of November, 1937, under the
provisions of the Act of June 17, 1902 (32 3tat. 388) and scts amwenda-
tory thereof and supplementary thereto, and especially the statutory
provisions (quoted in Article 3 hereof) relating to the Ric Grande
project and contained in the Bureau of Reclamation part of the Intericr
Department Appropriation Act, fiscal year 1938, approved August 9, 1937,
(Public No. 249, H. R. 6958, T75th Congress), all caid acts being here-
inafter comprenensively referred to as the Reclamation Law. by and
between the United States of Americsa, acting for this purpose by and
through Oscar L. Chapman, Assistant Secrstary of the Interior, and
the Elephant Butte Irrigation District, an irrigation aistrict duly
organized and existing under the laws of the State of New Mexico.

WITNESSETH That:

Definitions

Article 2. As used herein the following abbreviated terms
mean the terms set out directly thereafter as follows:

United States - United States of Americsa

Secretary - Secretary of the Interior

bistrict - Elephant Butte Irrigation District

Association - Elephent Butte Water Users' Association

Contract of June 27, 1306 as amended and supplemented - The following
contracts between the United 3tates and the BElepnant Butte Water
Users' Association and the Elephaat Butte Irrication District:

1. Joint contract with the Elephant Butte Water Users' Associstion
and the £1 Paso Valley Water Users' Associution. dated
June 27, 1900,

Contract with Association, dated July 6, Lui7.

no

3. Joint contract with Association and District, dated June
15, 1918.

4. Contracts with District, dsted October 11, Jiy; July 1,

1922; February 21, 1924; July 16, 1928; August 2C, 1928;
and December 20, 1929.
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Power Privilege Agreement - Joint contract beiween the United States,
the District and the E1 Paso County Water Improvement District
No. 1, dated May 10, 1928.

Storage system - Elephant Butte Dam and Reservoir and appurtenant works
and the Caballo Dam and Reservoir and eppurtenant works.

Power system - Power plants, transmission lines, etc., constructed for
development of power.

Irrigation and Drainage system - All project works except the storage
and power systems

Explanatory Recitals

Article 3. Whereas, the Interior Departmeant Appropriation
Act, fiscal year 1938, under the caption "Bureau of keclamation,"
contains the following provision in the item for the Rio Grande project,
New Mexico-Texas:

"Provided, That the Secretary of the Interior is hereby
authorized to enter into a contract with the E1 Paso County
Water Improvement District Numbered 1 and the Eliephant Butte
Irrigation District of New Mexico by which the districts will
be relieved of the obligation of making payment of the con-
struction cost chargeable to the development of power of Elephant
Butte Dam in the amount determined as equitable by the Secretary
of the Interior in return for the conveyance by the said two
districts to the United States of all the district's right,
title, interest, and estate in the use of said dam and other
project works, including the project water supply, for the
development of hydroelectric energy: Provided further, That in
such contracts it shall be stated that the use of the dam,
project works, and water supply for power purposes shall not
deplete or interfere with the use thereof for irrigation
purposes: Provided further, Thet the net earnings of the power
plant and system belonging to the United States and any other
available revepues shall be applied, until the cost thereof
has been met, upon the cost of the power development, including
(1) the cost of power facilities, (2) the amount invested as
herein authorized, in the cost of Elephant Butte Dam, and (3)
the amount invested by the Bureau of Reclamation in Caballo
Dam: Provided further, That after the cost of the power develop-
ment has been met the net earnings of the power plant and systenm
gshall be disposed of as Congress may direct."”

Article 4. Whereas, the District desires to receive (1) the
benefits of the provisions of the Interior Department Appropriation Act
hereinbefore quoted and also (2) the benefits of the provisions of other
acts of Congress relating to the repayment of charges in return for the
conveyance by the District, for itself and the landowners therein, to
the United States of all the right, title, interest, and estate of the
District and its landowners in the use of said dam and other project works,
including the project water supply, for the development of hydroelectric
energy.
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Now, Therefore, in consideration of the covenants herein
contained, it is agreed between the parties as follows:

District Relieved of Obligation for
Construction Cost Chargeable to Power

Article 5. The equitable amount of the construction cost of
the storage system (exclusive of Caballoc Dam and reservoir) chargeable
to power development, as determined by the Secretary and accepted by
the District, is $4,246,408.39, computed as follows:

Cost of Storage System
(exclusive of Caballo Dam and reservoir)

lephant Butte Dam and reservoir .............. $5,219,663.53
Related features - roads, etC. ......... R 26, T4k .86
$5,246,508.39

Iess - Direct Appropriation (Non—reimbursable)
Act of March L, 1907 (34 Stat., 1357) ....... 1,000,000.00
Balance chergeable to power development ..... 4,246,408, 39

The United States, pursuant to the provisions of the Interior Department
Appropriation Act, fiscal year 1938, hereinbefore quoted, will and
hereby does relieve the District of 56.7742 per centum of the amount
herein fixed as the equitable amount of the construction cost chargeabl
to power development, or $2,410,864.39, and will and hereby does reduce
the District's obligation for the repayment of its share of the construc-
tion cost of the project from $7,920,000, which the District assumed and
agreed to pay to the United States under contract of June 27, 1906, as
amended and supplemented, to $5,509,135.61.

Operation and Maintenance Cost for Irrigation
and Drainage System, Calendar Year 1937,
Added to Construction Obligation.

Article 6. The notice issued February 11, 1937, to the District
by the Secretary, pursuant to the provisions of the contract of June 27,
19506, as amended and supplemented, announcing the estimated cost of
operating and maintaining that portion of the Rio Grande project irriga-
tion and drainage system which is utilized for the benefit of lands within
the District for the irrigation season of 1937 (calendar year 1937), and
requiring the payment of a reservoir or storage charge for certain lands
is hereby rescinded. In lieu thereof, the District’s share of the cost of
operation and maintenance of the irrigation and drainage system (exclusive
of the storage system) for the calendar year 1937, estimated at $170,000
will be added to and shall be payable with the reduced construction oblige-
tion fixed in Axticle 5 hereof. In the event that the District's share of
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the actual cost of operation and maintenance during the calendar
year 1937 as conclusively determined by the Secretary is less than
the estimated amount thereof, the excess of estimate over cost

will be credited as a reduction of the construction charge install-
ment due and payable by the District to the United States, in the
calendar year 1938; in the event that the District's share of the
actual cost is greater than the estimated amount, the excess of cost
over estimate will be added to the construction charge installment
due and payable by the District to the United States in the calendar
year 1939.

Interest on Construction Charges Deferred under the
Act of April 1, 1932, as Amended and Supplemented
Added to the Construction Obligation.

Article 7. Pursuant to the acceptance by the District of
the Act of April 1, 1932, (47 Stat., 75), as amended and supplemented,
extending the time of payment for all or part of construction charge
installments for the years 1930 to and including 1936, the District
is obligated to pay the United States interest charges in the amount
of $21,850.16. The District agrees to pay such interest charges to
the United States as hereinafter provided as a part of the adjusted
construction charge obligatiocn.

District Assumes Payment of the Adjusted Comstruction
Obligation.

Article 8. The District assumes and agrees to pay the
adjusted construction charge obligation of $5,700,965.77, being the
total of the items set forth in Articles 5, 6, and 7, above. It is
understood and agreed that the District has pald to the United States
construction charges aggregating $1,762,473.85, and will on or before
the execution by it of this contract, pay, with accrued penalties, the
1936 construction charge installment of $154,800, due September 1, 1937,
such payment to be made either by cash or by cash and credits. The
aggregate amount of $1,917,273.85 will be applied to the payment of the
adjusted construction obligation of $5,700,985.77, and the District
agrees to pay the resulting balance of the construction charge obliga-
tion, viz., $3,783,711.92 in fifty equal successive semi-annual install-
ments, on March 1, and September 1 of each year commencing with the
first payment due and payable March 1, 1938, and ending with the last
peyment due =nd payable on September 1, 1962, the installments for 1938
and 17739, however, being subject to possible adjustments as provided
in Article 6 hereof.
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Segregation of Project Featurcs for Purposes of Operation
and Maintenance - 1937 and thereaflter.

Article 9. The United States will continue the operation and
maintenance of the project until otherwise provided. Beginning with the
calendar year 1937, the operation and neintenance or the project will be
segregated as (a) operation and maintenance of the storage system and
pover system, and (b) operation and mainterance of the remainder of the
project, hereinafter referred to as the irrigation =snd dralnage system.

Operation and Maintenance of Storaxe Bystem for Dellvery
of Irrigation Water.

Article 10. For the calendar year 1937, and thereafter during
the period of the repayment of the remaining construction obligation of
the District as fixed in Article 8 hereof, the District will pay to the
United States, in lieu of regular operation and maiitenance charges for
the storage system, and in lieu of the storage water rental charges here-
tofore collected for lands not designated for payment of construction
charges, a reservoir service charge of ten cents (10 cents) per acre-
foot for each and every acre-foot of water, reasonably necessary for
irrigation, made available for the lands of the District at the turnouts
of the Elephant Butte dam, until the Caballo Dam is ccmpleted, thence-
forth at the turnouts of the Caballo dam. Because of the requirement for
the payment of the reservoir service charge as herein provided, the
provisions of the contract between the District and the United States,
and of the notlce of February 11, 1937, given by the First Assistant
Secretary to the District, requiring the payment of an annual storage
water rental charge for the calendar year 1937 of fifty cents (50
cents) per acre for the total area within the District of lands not
designated for commencing payment of construction charges shall be inopera-
tive for the calendar year 1937, and such annual storage rental charges
shall not be collected by the United States for subsequent years.

The officer of the Bureau of Reclamation in charge of the Rio
Grande project will render on or before October 15, 1937, and on or
before October 15 of each year thereafter, o statement to the District
of the number of acre-feet turmed out of the reservoir for the lands within
the District and the emount due hereunder for the then preceding twelve
months, and the District will pay the amount stated in such notice on or
before the first day of March following rendition of the statement.
Payments for such reservoir service shall continue ror each year during
the period of repayment of the remaining construction obligation of the
District as provided in Article 8 hereof. For the year immediately
following the year for which the last installment of the adjusted con-
struction obligation is payable, and for esach succes=ding year thereafter,

the Secrets . poke. 20 gguttable dotermbistion of the Distrigtis
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maintenance of the irrigation and drainage system and shall be due and
payable at the same time and in like manner as provided in Article 1i
hereof.

Article 1l. The period during which the United ctates continues
after January 1, 1938, to operate and maintain tie Lio Grande project for
and within the District, will hereinafter be referr:d wo as the Government
maintenance period. fThe District will, during the dovernment maintenance
period, pay to the United States in advance the ectimsted ccst of operat-
ing and maintaining that portion of the project, .ilwy than the storage
and power systems, which is utilized for the benei'it of lands within the
District. Such estimated cost for the calendar year 1238 is $175,000,
of which the amount of $32,620 shall be due and payable on or before
December 15, 1937 and the amount of $81,700 thereof shall be due and
payable on or before February 15, 1938, and the remainder thereof in the
amount of $60,660 shall be due and payable on or before July 15, 1938.
Each year thereafter during the Government maintenance period the annual
estimated cost shall become due and payable in the [ollowing manner: On
or before September 1, 1930 and on or before Septewber 1, of each subse-
quent calendar year during the Covernment maintensnce period, the
Secretary will notify the District of the amount of the District's pro-
portion of the estimated operation and maintenance cost (including all
necessary equipment, materials and supplies, proper overhead and general
charges) in operating and maintaining the project works, other than the
storage and power systems, during the calendar year next succeeding the
year in wnich the notice 1s given. BSuch notice will state the District's
share of such estimated cost (a) for the first two ronths of the calendar
year next succeeding, (b) for the five next succeeding months, and (c)
for the remaining five months of the calendar year for which notice is
given. The amount stated for the first two months of the calendar year
shall be due and payable on or before December 15 of the year in which
the notice is given; the amount stated for the next succeeding five
months shall be due and paysble on or before February 15 of the calendar
year next succeeding the year in which the notice is given; and the amount
stated for the last five months of the calendar year shall be due and
payable on or before July 15 of the calendar year next succeeding the
year in which the notice I5 glven. As soon as practicable after the
clogse of the calendar year for which notice of the estimated cost of
operation and maintenance 1s given, the District will be furnished a
statement of actual cost of such operation and maintenance and the
District's proportionate share thereof, and eny excess of payment upcn
the basis of estimated costs over actual costs shall be credited upon
the payment due and paysble by the District on July 15 next succeeding
such calendar year. If in the opinion of the Secretary the estimate
of such operation and maintenance cost appears to be insufficient to
meet the actual cost thereof he shall give notice of such threatened
deficiency and his estimate of the amount thereof and the District's
share thereof, and the District shall pay to the United States its
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proportion of the amount of such deficlency within 15 days from the
date of such notice. Should the District fail to make payment of any
operation and maintenance charges at the time and in the manner above
provided, the United States will be under no further cbligation to
deliver water to any land within the District, beyond funds available
therefor.

District to Receive Credit for Water Rental Collections
from Hudspeth County Conservation and Reclumation District.

Article 12. Pursuant to subsection J of section 4 of the
Act of December 5, 1924 (43 Stat., 703), collections of water rental
charges under the contract between the United States and the Hudspetin
County Conservation and Reclamation District No. 1, dated December 1,
1924, as heretofore or hereafter amended and supplemented, during the
calendar year 1937, and annually thereafter, will be credited to the
District's obligations as follows: The District's vro rata share
thereof as conclusively determined by the Secretary will be segregated
by construction component and operation and mainterance component as
also conclusively determined by the Secretary. 7Tthe construction com-
ponent will be credited to the payment of the District's construction
charge installment next due and payable after the collection of such
wvater rental charge is made from the Hudspeth District, and the
operation component will be credited to the payment of the District's
operation and meintenance payment next due and payable after the
collection of such water rental charge is made from rlhe lfudspeth
District.

Irrigation use of Project Water Supply is Primary Use.

Article 13. In carrying out the provisions of this contract
the United States shall operate the Elephant Butte Dam and other power
works connected therewith, including the project water supply for power
purposes so as not to deplete or interfere with the use thereof for
irrigation purposes. The storage works will be operated primarily for
lrrigution purposes and water 1s not to be releascd {rom Elephant Butte
reservoir for the development of power except to tlie extent that such
waler may be retained ln the Caballo reservoir until needed and released
for irrigation purposes. Water thus intercepted aund stored in the Caballo
reservoir shall not be released therefrom in excess of releases estimated
to be reasonably necessary to meet the requirements for irrigation pur-
poses, for treaty allowances to the Republic of Mexico as provided in *he
treaty proclaimed January 16, 1907, and for flood control needs. Nothing
in this contract shall ever be construed or interpreted so as to alter,
diminish, or lmpair the right of project land owners to such water rights
a8 may be or become appurtenant to their lands under the Federal Reclama-
tion Laws and under tlhe original contracts entered intec between the
original water users' association on this project and the United States.
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Designation of Areas Subjert fo Construct ion Charges
No Longer liecessary.

Article 1k. 3Because of the changs in the relations between
the District and ths United States as herein provided regarding the
payment of the adjusted construction charge obligation, the parties
hereto hereby rescind the provisions of Article 7 of the couatract of
June 15, 1918, among the district, the Elephant Iutte Water Users
Assoclation and the United States, and similar provisions of later
contracts between the District and the United States so far as said
provisions require that, from time to time, as the Secretary may
determine thal specified areas of irrigable distri:t lands, not
necessarily contiguous, shiculd commence the payment »f the construc-
tion charge of the irrigation works, he shall render a statement to
such effect to the district, designating the sreas ¢f sald district
larnds, stating the amount of the construction charvge pay=ble for
such designated aresas.

Additional Construction Work

Article 15. The United States will continue witnh the
construction of the irrigatidén and drainage featurss ~f the project,
contingent upon appropriations therefor being made available by
Congress, to the extent that the District's adjusted construction
charge obligation will permit. It is understcod that, if for any
reason the total construction cost chargeeble to LDisirict lands is
less than the District's adjusted construction obligation, the
District will be relieved of the payment of such excess through a
reduction to the extent of such excess of the counstruction charge
installments payable at the end of the repayment period fixed herein,
such reductions being applicable on said comstruction cherge install-
ments in the inverse order of due dates.

United States to Perform Work with Contributed Funds

Article 16. Pursuant to the Act of Congress of March k, 1921
(41 stat., 1367, 14O4) the United States during the Uoverument mainte -
nence period Will perform with funds contributed by the District and
betterment or additional maintenance work on the project as may be
deemed necessary by tle District and approved by the Uecretary. DBefore
undertaking any such work the United States will be turnished with the
necessary contributed funds, in one or more installments as may be
agreed upon, accompanied by a certified copy of & resolution of the
board of directors of the District, setting forth the nature of the
work desired and authorizing its performance with such contributed
funds. Upon the completicn of the work so authorized, the District
will be furnished with a statement of the cost thereof, and any unexpended
balance of such contributed funds will be refunded to the District or
applied otherwise as the District may direct.

-8«
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Cancellstion of Power Privilege Agreament

02

Article 17. The District and the Unitved States hereby rescind
that certain Power Privilege Agreement described in Article 2 hereof.

District Conveys Power Interests

Article 18. The District for itself, and its water users
and land owners and for i1ts and their successors and assigns, does
hereby convey, and grant to the United States all of its and their
claims of right, title, interest and estate, present and prospective
in the use of the Elephant Butte Dam and other project works, includ-
ing the project water supply, for the develcopment of hydroelectric
energy by the United States: Provided that the use of said dam,
project works and water supply for power purposes shall not deplete
or interfere with the use thereof for irrigation purposes: and
Provided further, That the net earnings of the power plant and
system belonging to the United States and any other available revenues
accruing to the United States by reason of Government ownership of
the power plant and system shall be applied in accordance with the
provisions of the item in the Interior Department Appropriation Act,
fiscal year 1938, as set cut”in Article 3 hereof.

The validity of the conveyance to the United States as
contained in this Article, is of the essence of this agreement. A
contract similar to this (hereinafter referred to as the EL Paso
contract) is being made coincidently with the E1 Paso County Water
Improvement District No. 1, containing the portion of the Rio Grande
Federal Reclamation project that lies in the State of Texas, and the
El Paso contract contains an article similar to Article 18 hereof.
Should the conveyance to the United States in Article 18 hereof, or
in the similar article of the E1l Paso contract, ever be held invalid
or ineffective in whole or in part, as to either district, or as to
_any water user or landowner or group of landowners in either or both
~-districts, the Secretary may, by notice to the District, ierminate
this agreement, whereupon the rights and obligetions of the parties
hereto shall be reinstated, so far as practicable, as if this agree-
ment had not been made. Any landowner of the district, or any holder
of a mortgege or lien upon land in the district, who does not ovject
to the confirmastion of this contract by the courts shall be estopped
thereafter to question the validity of this conveyaunce. Likewise any
landowner of the district, or any holder of a mortgage or lien upon
land in the district, who accepts the benefits of this agreement in
the reduced construction instellments permitted hereby, shall be
deemed conclusively to have accepted this agreement and to have acceded
to the conveyance herein made, so far as his land or interest is
concerned.
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Agreed Charges a General
Obligation of the District.

Article 19. The District is obligated to pay to the United
States the Tull amounts herein agreed upon according to the terms stated,
notwithstanding any individual default in the payment of any assessments,
tolls or charges levied by the District to secure funds to meet charges
due to the United States.

District to Use All Powers
to Colliect.

Article 20. All construction and operation and maintenance
charges due to the United States hereunder shall be paid as required
by this contract to the proper fiscal officer of the inited States.
The amounts due the United States shall be a first chturge upon the
collections of said district. The District agrees that it will cause
to be levied and collected all necessary assessments, including a sum
to cover (1) any individual collection delinquency for past years and
(2) estimated individual collection delinquency for the year for which
assessments are being levied, and will use all powers and resources of
the District, including the taxing power of the District and the power
to withhold delivery of water, to collect and pay to the United States
all charges provided for in this contract in full on or hefore the
day that the same become due.

No Water to be Delivered
Without Payment.

Article 21. Pursuant to the provisions of Section 6 of the
Act of Congress of August 13, 191k, (38 Stat, 686) no water shall be
delivered to or for any tract of land receiving water through the
project works, the owner or holder of which shall te in arrears for
more thon cne (1) year for the payment of any charge for operation and
maintenance, or any annual construction charge, and penalties, or any
assessments levied by the District for the purpose of paying construc-
tion or operation and maintenance charges, or who after the beginning
of the year 1938 shall fail to pay in advance the annual operation
end maintenance charges.

Water Users Accepting Benefits of Contract Estopped

Article 22. It is understood that the consideration hereof
running to the District is the benefit conferred under the provisions
of the act set out in Article 3 hereof and of the acts of December 5,
192k and May 25, 1926, and that any landowner or water user of the
District who accepts any such benefits under the texrms hereof shall be
estopped to disclaim any part of the obligation of the district

-10=-
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hereunder. If (&) in auy court action at the instance of the district
or of any of its offlcers, land owners or water users, this contract
or any of its provisions are held to be void, sc thzt in the opinion
of the Secretary the contract becomes substantially incapable of per-
formance, or if (b) in any court action =zt the instaace of El Paso
County Water Imprcvement District No. 1 or of any of its officers, land
owners or water users, the El Paso contract, as d=fined in Article 18
hereof, or any of its provisions are held to be void, so that in the
opinion of the Secretary that contract becomes substantially incapable
of performance, the district and its land owners or water users shall
revert to the terms and conditions of the contract of June 27, 1906,

had never been executed.

Payment of Iaterest Charges

Article 23. Upon every sum of money required to be paid to
the United States by tbis contract and not paid when due, interest at
the rate of six (6) per centum shall be added from the due date until
the date of payment, and the district hereby agrees to pay such
interest.

Secretary Arbiter of Questions of Fact

Article 24. Whenever in this agreement an estimate or
determination of fact is required or any question of fact 1s left
undetermined by the provisions hereof, the Secretary shall meke any
and all such estimates and determinations of fact and decisions upon
any and all questions of fact which may arise hereunder, and the
Secretary's estimate, determination or declsion thereof or thereon
shall be binding and conclusive upon the parties to this agreement.

Access to Books and Records

Article 25. The proper officers or agents of the District
shall have full and free access at all reasonable times to the project
account books and offlicisl records of the United States relating to
the construction, acquisition, care, operation and maintenance of the
irrigation and drainage works, with the right at any time during
office hours to make copies of, or from, the same or any of them, and
the proper representatives of the United States shall have similar
rights in respect to the accounts books and records of the District.
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Election and Confirmation

Article 26. 'The execution of this contract shall be
authorized by the qualified electors of the district at an election
held for that purpose and thereafter the District shall prosecute to
final decree, proceedings in a court of competent jurisdiction for
the confirmation of this contract. The United States shall not be
required to proceed under the terms of this contract until (l) a con-
firmatory final Judgment in such proceeding shall nave been finally
rendered, and (2) the El Paso contract shall have been authorized
at an election and confirmed by the courts of the Ltate of Texas.
The District shall furnish the United States certiried copiles of all
proceedings relating to sald election and confirmaticn proceedings.

Reversion to Contract of June 27, 1906 as Amended
and Supplemented on Failure of This Contract.

Article 27. In the event of a failure of the authorization
of this contract at an election called for that purpose or in confir-
mation proceedings subsequently brought, this contract shall be void
and of no effect and the parties hereto shall revert to the contrsct
of June 27, 1906 as amended mnd supplemented with like effect as though
this contract had never been executed.

This contract is also not to become effective for any purpose
unless and until the K1 Paso contract, as defined in Article 18 hereof,
18 voted and confilrmed and becomes effective.

Provisions of the Contracts as Amended and Supplemented
Shall Remain Effective.

Article 28. This agreement 1s supplemental to the contract
of June 27, 1906 as amended and supplemented, and it is agreed that the
terms and conditions thereof shall remain unaffected by the provisions
hereof, except as they are modified by sald provisicns.

Remedies Saved to the United Stutes

Article 29. The mention of any remediers of the United States
herein or in such contract of June 27, 1906 as amendad and supplemented,
for breach of any of said contracts shall not be understood to exclude
the United States from any other remedy which it way have, and it is
further understood that all rights of action for breach of this contract
are reserved to the United States as provided in Section 3737 of the
Revised Statutes of the United States.

.12~
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Officia}s Not to Benefit.
7
Article 30. No mementer of or Delegate to Congress or
Resident Commissioner shall be admitted to any share or part of
this contract or any benefit to arise therefrom. Nothing, however,
herein contalned, shall be construed to extend to any incorporated

company, if the contract be for the general benefit of such corpora-
tion or company.

IN WITNESS WHEREOF, the parties have hereto subscribed their
names, the day and year first above written.

THE UNITED CTATES OF AMERICA

By (Signed) Oscar L. Chapman
Assistant Zecretary of the Interior

ELEPHANT BUTTE IRRIGATION DISTRICT

By (Signed) Arthur Starr
President

(SEAL)

Attest: (Signed) Jose R. Lucero
Secretary
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